
EXHIBIT 60

Letter dated November 24, 1939 to Attorney General
from Roy W. Stoddard
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The Attorney General,
Washington, D. 0.

•RTMENT OF JUSTICE •

P.O.Box 8SB9,
Reno, Nevada.
November 24, 1939.
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He: United. States v. Walker 'R'tTw' Irrigation
District et al - U. S. Dlfi-fcrict Court -
Nevada.

Sir:
DECi 1Q^

Q̂^'

Please refer to your letter of the 4th Instant wltli a'fc'fcached
copy of letter from Mr, Chapman, Assistant Secretary of the Inter-
ior, da-tea the 1st tDstent and "Uemorandum for Irrigation'' dated
October 29, 1939 signed "Flioklnger-, Assistant Chief Counsel", all
relating to -fcha above matter.

Mr. Kearney and myself conferred for several hours yesterday
afternoon wl-tli relation to stipulation for sn-bry of aMended decree
to confora to the Writ of Mandate, and Aid not get along too well
as to the form of deorea.

Referring first to -the request of -Qia Department of the Int-
erior Vb.B.t the Baended d.eoreB should specifioally recite "•tha'b -the
priority of -fchs United Sta-tes OB behalf of the IndianB of the
Walker River Indian. Reservation is a first priority to the use of
water as of November S9, 1859". Mr. Kearney o'bjscted to any such
Insertion, and of course pointed out the decree speaks for itself
and -that the earli.gst priority awarded therein Is the right of the
United Statas for 26.25 o.f.s. with a priority of November 29,
1859. He is, of course, corrsot in this oontenti.on as all other
priorities awarded in the decrea cocasnce with the year 1860 and
continue through each of tlis years up to 1921.

Mr. Keamey's particular objection, which seems to be well
fouaded, is that til'ile the United States has the Jfirst priority
on -the Btrean, it does not neoessarily have the first right to
the use of water &SA craoticaLm&^ber because there is generally
sufficient water to satisf?—bh-e Uni-bed States diversion rights
downstream because of return flow which perai-ts diversion of
junior rights upstream without iufringing upon the GOTemment's
divBtBionT Then', too, storage water released from defenilaats'^res-
ervolis is released and diverted by defeadants only and is, of
course, not available Cor the United States.
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Inasmuch as ths decree very plainly discloses upon its
face that the United Statss has the earliest priority upon the
stream, and for the reason -tlist I do not baLievs that the Court
would adopt the suggestion.of the Department of -the Interior in
this respect, I do not believe tliat via should insist upon this
suggested change,

I believe that Mr. Keamey, anfl from other conferences I
have haa with Mr. Lunsford, I believe that he too will agree to
the following ohaage on page 10 of the proposes amended decree
attactieA to our notion da-fcea Octo'ber 24, 1939;

Insert after the word "rBSBrvaUon- line 3S, pags 10,
the following;

", provided, however., that any change in point
or points of d.i.verslon sought to be made by

j the United States of America to a point or
points above the present boundaries of tiie /,r/.^ »
Wallcsr fiiver Indian Reservation, shall not 'be_/-'"' ^..^
aade^xcspTruSWr^atl^l^Vo^&i'S-CSU'P^'ana" •-/"• j''' ,//y

I its approval btitained after hearing upon such \ :^-wy"^^-~"
notice as the court may order." •»_Z^-

It wU.1 be otoerved that if this proposed clause is inserted in
i Vho proposed eaended decree, the United StetBs may, at its option,
» change its point or points of aiversion with the present bouadar-

IBS of tile Ressrvation -fco any extient that it desirss, 'but that
'•: neither tha Bovemment nor the Indians can chBnge the point of

diversion upstream above the present boundarl.es of the Reservation
• without first applying to the Court for an order authorizing such
: change, in -ttie same manner that defendants are rsqulred to do as
• set forth tn P&ragr&ph XIV of the proposBd Amenaea Iiecree (pp.72-

73).

The q.uUe strenuous objeo'fcion of aot only Mr. Kearney, but
also of Mr. LunBford, to autbori-ty of the Unitaa States to otenge
its point of diversion upstrBaa at will oould very readily sub-
stautially damage aad prejudice a junior right. I-t has been pointed
out to me'that coastruction of tte east side drain has been oom-

;plated and that it affords a substantial accrstion to tha stream
i just abore the Parker Ranch—which is the ranch that; ad.jolas •ths
'Reservation upstream. It was also pointed out that oona'fcruotion
, of fhe west side drain is nearly ooaplete and it is believed that
when completed this drain will also furaish substantial accretions

. to the streaa above the Tarker Ranch,

It is the belief of defsndauts, that these accrationa together
i with other return flow will usually satisfy the deoree? ri.ght of the
i Government of 2B.2S C.F.S. withoul; any additional burden upon •bhB

stream that would result in the shutting down of Junior priorities
to aay greater extent than would otherwise t>e n.Beessaiy. On the
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other hand, if the Government aid move l-ts point; of diversion, and
particularly above th a conflueace of these two dr&ias, it; could
take out its S6.85 o.f.s, a-b its upstream, point of diversion and
receive in addltioa the benefit of these accretions and return
flow, which, would in effect substantially increase the amount of
water availabla to the Government over that vftiivh is now available.
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It seems to me -bha-t the Government would 'be in the same po-
sition as an individual appropriator and. subject to the rule"
that an approprla-bor may not change his point of diversion or
place of use to the prejudice of a junior appropriator.

As above stated, 1.1; is ay under stand ins that attorneys for
defendants will stipulate for the inclusion of the above insert
if it is approved by the Depar-bment and the Secretary of -the
Interior.

lit thia conneoliion defendants' attorneys suggest the insertion
of the words "of point of diversion or" after the words "a change"
on line 3, page 73, Par. XIV of the proposed ainended decree, la
order -fcliat defendants may not change a point of diversion without
applioation first being made to tha Court. I see no objection to

^ttils suggested change.

{ " Beferring to the third paragraph of the le-t-ber of Mr. Chapnan,
Assls-fcant Ssoretary of the Interior, addressed to the Department
under date of the 1st iastant, and the a'ttaohed Memo of Mr. Flick-
inger and the Separtimen-t's letter to Me dated the 4th instant,
wherein it is suggested that the proposed amended decree ei-bttsr
Bpeolfloally set forth the storage priority of the Indians' Weber
Reservoir, construction of wbioh was ooaaienced in July 1933, or

I Insert language so that par. XXIgigBy^ggiaclude the statement
"also excepting the un.d.etermined/r^sS^s °f plaintiff,"

Defendants' at-fcomeys, particularly Mr. Kearaey, were very
much exercised over this suggeB-fcioa and expressed the fear -that
the GoTernraea-t may hereafter olatm a storage right as of November
29, 185S for the Weber Reservoir. It is my belief that he par-

i tioularly .taars tli&'b -blie Uaitefl, States a&y ia the futUTB oonten&
! for a priority for the Weber Beservoir that will ante-clate ths
! contemplated, lut aeTer oonstruotsd, reservoirs iaoluaed ia the
i applications of the Walker River Irrigation District as set out

on pages 64 and 65 of the Beores, and which a.v.e referred to In
Par". XII, page 78, lines 4-6 of the Dacree as follows: "except
•fcho undeteralBea riglits of the Walker Hiver Irrigation. Bistrict
•unfl&r i-ts appl.l.cations to the State Water Comniesion of the State

I of California.

Mr. Kearnsy further objeotad to this propoaal on -the ground.
! that there is nothing in the record before the trial court that

discloses .comm.encaneint or completion of -the cons'tiucti.on. of
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'; Weber Reservoir, or that there is anytliing in the record before the
trial court which .in.aicates any present, ia-teation of the Governmen'fc to
construct sucb reserToir.

This is a faot as I -understand the record, and it is my further
understanding thai; any reference to -fcliis resBrvoir was partloulerly
'avoided by the Govwnaent at-tomBys itryin^ title case.

During the course of our discussion, it was pointed out tbat
as a matter of law the wording of Par. XII does not; preclude the
plaintiff or any of the defendants from Inl.tiatlag new and addi-
tlonal rights after fhe entry of the decree and with priorities
subsequent to the date of its entry. You will recall that tha
flecree is dated April 14, 1936 and was entered on April 15,1936.
Mr. Ksamey argued that whether the priority was 1933, X956 or
1959 would be Immaterial if there were ao ia-bervsning pri.oriti.es.

The thing that bothers Hr. Kearney is, of course, the prob-
ability that there will be a very long delay in the future before
the Walker River Irrigation District constructs (if at all) the
reservoir.s men.'tio&ed in its applications for panuit wi.tt) •fee
California Water Commission as described on pages 64 and 65 of
tha decree, and which ars referred to in Par. XII oa page 7B
•thereof. Hence, a long delay will not pyrmit the Distriot-to
relate back to 1926, fhe date of the filing of its application,
as against t.lie GoTsraasn't' s priority for '"I'eber Beaervoir storage.

It.ie ay understanding that neither you nor -the Department
of the latsrior contend for & priority for Weber Reservoir at
least earlier -than the conmensement of construotloa. 1C view
of the fact that the Government did not of far any proof of the
connencemeal; of such oons'truotion or its completion prior to the
entry of the decree, al-fcliou^n cons-fcruotion &ad in fact been com-
ueaced, would, I think, preclude us from a'fctemp'tlng to have the
trial court include the date of priority of. "/eber Reservoir,
which would, necessarily have to be flrs-fc detexmlned from some
evidence presented to it ia the absence of a stipulation by op-

. posing counsel.

The mo-fcion now peading bBfore the Court Is purely one for
entry of an amended decree pursuant to the Writ of Kandete.
Necessarily, it sesus to me' that if vis desire determination by
the trial court of the Tight of a storage priority for Vi'eber
Reservoir, we must ei-tbar proceed by motion to open up the decree
and pBlmi'fc the talcing of furttier tes'timony or 'bring s.gn suit as
against the Y/allcer Hiver Irrigation District; ana any other storage
rights to determiae the s-borage right of thiB Indian reservoir.

I have informBd Mr, Eeamey that if his statement that .there
&ra ao intervening priorities between 193B an& 1936 is correct,
then there can be no valid objection by defendants to inserting
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the following: "as of the 14th day of April 1936" after the word
"tributaries" being the last word on line 3, page 72, and that the
data on the last page iamedla'tely precsdiag •the sigaa-ture of the
Judge be changed so as to read as follows:

•BONE TO OPEN COURT this 14th day of April, 1S36,
and as modified, by the decision, of the Circuit
Court of Appeals on Tune 5, 1939.

Bated Bsceaber 1939.

United States District Tudge,

If there are no In-fcerTBning priorities bstwean July 1933
and April 1936, I believe the suggastefl changes would meet the
aituafcion in that the Goverxuneat would not be barred from olalming
a priority for Weber Reservoir as of April 15, 1936 at any time
Vb.t.t it may seek to assert such a rigt;-t in the future, and I also
believe that the suggested changes, while not Airsctly mentlonea •
"in the Writ of Mandate, would olarify Par. XII of the proposes.
amended decree.

?r. Esaraey stated that before replying to my suggestions,
he desired to confer with other counsel and with tiie Walksr Sl.ver
Irrigation Dls+.riot, and that he would let me know some time In
the future whether or not they would agree to such a change.
I think theywiU agrae.

It Is my belief that defendants will stipulate for entry of
a proposed amend.ed decree after the inserts above mentioned on
page 10 commenotng after the word "reservation" line 58; the
Insert "as of the 14tti day of April 19S6n following the word
"tributaries" Uno 5, page 78, and the insert "of point of di-
version or" after -Uie word " change" line 5, p&ee 73, and the ohage
in the dates Immediately preceding the signature of the trial Ju3.gs
are Included.

It is also ny belief that witto these Inserts as suggested,
the rlgh-ts of •the Govermasnt are pro-fcBO-fcea, a.n& I very much aoub-b
whether we could secure tHe other changes aentioned la your letter
of the 4th Instant.

Enclosed herewith for the Departaent's information and files
are copies of Mr. Kearaey's letter to .Tudge St. Sure da-ted the Slst
instant and copies of Judge St. Sure's reply •th.ereto datad •the
S2n& Instant and copies of ay letter to 3udge St. Sure datad today.
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Also enclosed herewith for the Dspartmant's filss is another
copy of the proposed amended decree as attached to OUT motion for
order for sntry of same.

Please advise me as promptly as possible if the above
suggested tnserts meet the approval of'-ths Department, and I would
also appraciate any comments the Department may have to offer.

RWSiJT
Bnc,

Specii
Attomi

^'
'^G^^

Stoddard,
AElsistan-t to'the

ieneral.

P.S. If the Department approves a s-fcipulation along
the lines" above indicated, I tliink it Important,
first to asoartain whether there are any inter-
•vening storage priorities between July 1, 1933
and April 14, 1936 by applio&tions for permit
to stora water. Perhaps"the local Inalaa auper-
latendent could arraags for such a oheok-up or
fde sgrTloes of Mr. Eronqulsti oould be seeurea
for that purpose.

R.W.S.
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